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Director-General

Attention:

The Secretariat

Review of the Children and Young Persons (Care and Protection) Act 1998

NSW Department of Community Services

Locked Bag 28

ASHFIELD   NSW   1800

By email:  actreview@community.nsw.gov.au
Dear Dr Shepherd

The Office for Children – the Children’s Guardian (OCCG) is pleased to provide comments on the issues raised in the discussion paper, Statutory Child Protection in NSW, Issues and Options for Reform, as part of the review of the NSW Children and Young Persons (Care and Protection) Act 1998 (‘the Act’).
The role of the Children’s Guardian’s is to promote the best interests of children and young people in out of home care and to ensure that their rights are safeguarded and promoted.

In this context, I offer the following comments on the proposals contained in the discussion paper.

Grounds for reporting
I note the proposal to refine the definition of mandatory reporting to require a ‘real likelihood’ of risk of harm in s.24 of the Act.  While I appreciate DoCS’ concern to provide some filtering mechanism for the considerable number of reports currently received which do not bear further investigation, this proposal assumes that mandatory reporters will have sufficient expertise to assess whether a child is at ‘real likelihood’ of harm.  I would support this proposal only on the basis that your Department’s experience demonstrates that mandatory reporters have the necessary expertise to make this assessment.   
I support the proposals to include in s.23 explicit references to:

· serious and persistent parental drug use as a behaviour with the potential to cause harm to children and young people;

· evidence of behaviour which could cause future or cumulative risk of harm to a child; and 

· include neglect as an explicit basis for reporting.

In the above circumstances, children and young people are likely to be at significant risk of harm.  The need for these amendments is supported by research findings and by practice in other jurisdictions.  Clarifying the grounds for reporting should allow for a more effective, immediate protective response to children in such circumstances.

Exchanging child protection information

I note the diverging views held by the Ministerial Advisory Committee and the Ombudsman and the Police in relation to the potential exchange of child protection information in certain, restricted circumstances.  I agree that there are some circumstances in which the sharing of information held by DoCS may be beneficial to the broader public interest.  
The proposal put forward in the discussion paper sets the bar high by requiring that the information only be exchanged ‘where the public interest outweighs all other benefits’, and also by requiring a court to determine whether that test is met.  The requirement for a decision by the courts should also mean that such arrangements are only pursued in the most serious cases.  The proposal also has the advantage of retaining strong boundaries around information exchange, as only information held by DoCS (and not other designated agencies) could be exchanged.

While I support the proposal, it is critical that the reporter’s identity is protected from the person whom they report in order to prevent possible recriminations.  To this end, appropriate guidance should be provided to Police, prosecutors and the courts to ensure the reporter’s identity is protected in such cases. 

Principles of the Act

To a large extent, I also support the proposals in relation to the reworking of the Act’s principles.  I strongly support a clearer enunciation of the best interests of the child being the paramount consideration.  Given that the ‘least intrusive intervention’ principle has hampered the development of responses to children’s best interests, I support its deletion.  

I also support the inclusion of principles which provide more detailed guidance around the possibility and appropriateness of restoration and the achievement of permanency planning if restoration is not possible.  These amendments will have the effect of putting the child’s best interests first and provide case workers with clearer guidance and timeframes about how to proceed towards either restoration to the family or a permanent out-of-home care placement.

I would note that the principle currently expressed at s.9(e) of the Act, which entitles a child in out-of-home care to the preservation of his or her name, identity, language, cultural and religious ties, has been deleted from the reworked principles.  The discussion paper proposes no argument for deleting this principle, and it does not appear to have been controversial or caused difficulties in applying the Act.  I believe this principle should be retained, as it is particularly important in relation to children and young people from culturally diverse backgrounds. 

Body piercing

I note that the Ministerial Advisory Committee has recommended that (with the exception of ear, eyebrow, nose or lip piercing) body piercing of children under 16 years should be an offence if it is undertaken without the consent of the child’s parent.  The proposal is a general provision relating to all children and young people which would also apply to children and young people in out-of-home care.  In such cases, consent would be exercised by the person with relevant parental responsibility.

In determining a final position on this matter, it will be necessary to balance piercing issues relating to a child or young person’s ability to give informed consent with the competing interests of protecting them from medical harm.
Children’s Court

The discussion paper puts forward a range of proposals relating to reforming the role, functions and the existence of the Children’s Court. 

The proposals either to replace the Court with a Tribunal or to confine the role of the Children’s Court to decisions which result in a substantial or permanent shift of legal responsibility for a child represent very substantial reforms to child protection arrangements in NSW.  While the proposals warrant further consideration, given their magnitude, I suggest that all avenues for improving processes under existing arrangements should be fully explored before such reform is further considered.
The paper also proposes to limit the Court’s current role in setting contact arrangement between children in out-of-home care and their parents to interim orders only and for contact arrangements to instead be managed through case planning and review.  I note the paper argues that case planning and review is more responsive to the complex and fluid nature of family dynamics and the decision making around contact arrangements.  If adopted, this proposal will have significant implications for the work of designated agencies.

I agree that case workers are better placed to understand the complex and changing nature of a child’s care arrangements and the nature of the child’s connection with each of those groups.  However, information gathered through OCCG’s Case File Audits suggests that the participation of children and families in case planning decisions is an area of lower performance.  If agencies are having difficulty in properly managing case planning, they may also struggle with the more complex decision making entailed by determining contact.  This may be a greater problem for smaller agencies, with less infrastructure to deal with such arrangements, and for those agencies that have not yet achieved accreditation.  Additionally, if such a system is introduced, appropriate appeal mechanisms will need to be put in place.

While I support in principle the proposal for contact arrangements to be managed through case planning and review, I am concerned that the serious capacity issues noted above may impede its implementation at this stage.  The rollout of enhanced funding to out-of-home care services under DoCS’ reform program should have a positive impact on the sector’s capacity to manage more complex arrangements like contact.  It may therefore be preferable to defer introducing changes to contact arrangements until after the funding rollout.

Finally, I note that the discussion paper contains two options for limiting appeals on final orders made by the Children’s Court.  While both proposals constrain parents’ rights to appeal a decision to remove their child, they seek to limit protracted uncertainty relating to a child’s permanent placement.  In doing so, these proposals support the objectives of permanency planning and thus contribute to achieving the best interests of the child.

The proposed amendments will not have a major impact on OCCG’s operations.  However, they will require some amendments to relevant standards and benchmark policies to guide and support practice by designated agencies.  

Thank you for the opportunity to comment on these matters.  Should you require any further information, please contact Rachel Smith, Senior Policy Officer on ph 8219 3641 or rachel.smith@kidsguardian.nsw.gov.au (Mondays – Wednesdays).

Yours sincerely

(SIGNED)
Kerryn Boland

Children’s Guardian

4 April 2007

